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BEFORE mHE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNIA

| n the Matter of the Appeals of
KENNETH K. TVETE and PARILEE J, CHASE

Appear ances:

For Appellants: WIIiam J. Kempenich,..
Attorney at Law

For Respondent: Israel Rogers,
Associ ate "Tax Counsel

OP1 NI ON

These appeal s are made pursuant to section 18594 of
the Revenue and Taxation Code from the action of the Franchise
Tax Board on protests to proEosed assessnents of additional
personal Inconme tax against Kenneth K Tvete and Parllee J.
Chase (fornerly Parllee J. Tvete) jointly In the anounts of
$1,364.37 and $2 18&.04 for the %/ears 1951 and 1952, respectively,
agai nst Kenneth K Tvete In the anounts of $2,341.89,$3,750.68,
$5,107.00 and $3,952.91 for the years 1953, 1954, 1955 and 1956,
respectavel y, and against Parllee J. Chase In the amounts of
$824 .53, $1,361.97, $1,082.76, $769.60 and $855.09 for the year s
1953,1954, 1955, 1956 and 1957, respectively.

Prior to May 1, 1953, and the initiation of divorce
proceedings, appellants Kenneth K. Tvete and Parllee J. Chase,
who was then M's. Tvete, operated a coin nmachine business |n
San Francisco as a partnership. The partnership had nultiple
odd bingo pinball machines, nusic machines, shuffle alleys
and some' m scel | aneous amusenent machines. Sone of the equip-
ment was owned while nmuch of It was rented from Advance
Automatic Sales Co.

, The coin machi ne equi pment was placed In various
| ocations such as bars and restaurants. The. proceeds from
each machine, after exclusjon of expenses' clainmed by the
| ocati on owner in connection wth the operation oft'he nachine,
were divided, usually equally, between appellants and the
particular loca' tlon owner.
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_ After May 1, 1953, Kenneth K. Tvete continued the
business as a sole proprietorship except that his ex-wfe,
Parilee J. Chase, took over that part of the business connected
V\Al'[h é)ne | ocation in which two bingo pinball machines were
pl aced.

The ?ross income reported In tax returns was the
total of amounis retained fromlocations. Deductions were
taken for depreciation and other business expenses. Respondent
determnned that appellants were renting space in the locations
where_ their machines were placed and that all the coins
deposited In the machines constituted gross incone to them
Respondent al so disallowed all expenses pursuant to section
172-(?7 (17359 prior to June 6, 1955) of the Revenue and Taxation
Code which reads:

| n conputing taxable income, N0 deductions
shal | be allowed to any taxpayer on any of his
ross Income derived from IlIlégal activities as
efined in Chapters 9, 10 or 10.5 of Title 9 of
Part 1 of the Penal Code of California; nor shall
any deductions be allowed to any taxpayer on any
of " his gross income derived from any of her
activities which tend to pronote ortofurther,
ort_ar.et.connect ed or associated with, such illegal
activities.

The evidence indicates that the operating arrange-
ments between appellants and each |ocation owner “were the same
as those considered by us In Appeal of C B. Hall, Sr.. Cal.
St. Bd. of Equal., Dec¢. 29, 135%, Tax tas. Par.
201-197, P-H State & Local Tax Serv. Cal. Par, 58145. CQur
conclusion in Hall that the machine owner and each |ocation
owner were engaged In a joint venture in the operation of
these machi nes %s, accordingly, applicable here.

In Appeal of Advance Automatic Sales Co., Cal. $St..
Bd. of Equal.; Oct. 9, 1962, CCH Cal. lax Rep. Par. 201-984,
P-H State & Local Tax Servy. Cal. Par. 13288, we held the
ownership or possession of a pinball machine to be illegal
under Penal de sections 330p, 330.1 and 330.5 If the machine,
was predomnant|y a game of chance or if cash was paid to.
players for unpiayed free Igarres, and we also held bingo pinball
machines to be predomnantly ganes of chance.

- Two location enpl oyees and two |ocation owners
testified at the hearln? of this matter. One |ocation owner
readily admtted regularTy making payouts for free games while
the ot'her 1location owner,  the one having pinball machines owned
by appellant Parilee J. Chase, although admitting that he was,
arrested and fined for making payouts shortly thereatﬁ}er, deni ed
maki ng cash payouts during the years under appeal. e aforesaid
enpl oyees denied any know edge of payouts. However, respondent's
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auditor testified that during Interviews in 1958 each of these
sane four persons had admtted that cash payouts were made during
the period under consideration. Appellant Kenneth K. Tvete
testified that the locations were reinbursed for whatever
expenses were claimed. W find this phase of appellants'

busi nesses was illegal, both on the ground of ownership and
possessi on of bingo pinball machines which were predom nantly
games of chance and on the ground that cash was paid to w nning
players. Respondent was therefore correct Inapplying section

17297 .

~In accordance with section 17297, all expenses
related with the bingo pinball machines were properly disallowed.
This Includes, of course, all expenses of the separate opera-
tion by appellant Parilee J. Chase, since she had only such
machines.  Wth respect to the rest of the operations involved,
appel | ant Kenneth K.Tvete did the collecting fromthe various
machines. A single place of business was used to service and
store all types of equipnent. Several of the |ocations which
had a bi ngo pinball nachine also had a nusic machine orsone
mscel | aneous anusement machine. There was, in our opinion
a substantial connection between the |IIe%al activity of
operating bingo pinball machines and the Tegal activity of:
operating nusic machines, shuf'fle alleys and mscellaneous
anusement machines. Respondent was therefore correct in
disallowing all the expenses of the coin machine businesses
of appellants.

There were no records of amounts paid to w nning
players of the bingo pinball machines and respondent estinmated
these unrecorded amounts as equal to 50 percent of the tota
amounts deposited In such nmachines. Respondent's auditor
testified that the 50percent payout estimate was based on
I nvestigation of other pinball operations in the San Francisco
area. he auditor further testitied, however, that a |ocation
owner and a |ocation enployee Interviewed at the time of the
audit had estimated payouts at 50 percent while one |ocation
owner had estinmated payouts at 30 percent.

~As we held In the Hall appeal, supra, respondent's
computation of gross inconme -presunptively correct. The 50
percent payout frgure seems reasonable and under the clrcum
stances will not be disturbed.

In connection with the computation of the unrecorded
payouts relative to the business of the'PartnershIp and |ater
that of appellant Kenneth K Tvete, the latter's records
showed the pinball receipts separately for only 1952, 1953
and 1954, For the years of 1951, 1955 and 1956, when t he
pi nball income was not segregated in the records, respondent
estimated such Income onthe basis of the average percentage
of total %ross I ncome derived from pinball nachines during the
years 1952, 1953 and 1954, Respondent reconputed the unrecorded
payouts relative to the pinball Income of appellant Parilee J.
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Chase for the years 1953~throu%h 1957 on the vpasis of' the
‘ anpbunts she reported | N tax returns. Respondent considered
all of the pinball Income as being attributable t 0 bingo pi nbal |
machines. Appel lant Kenneth K. Tvete testified that he al so
has sone flipper pinball machines, but he has not established
that the | nconme therefrom was significant. Under the circum-
stances we have NO reason t O digturb respondent's allocation.

, _Pursuant to the views ‘expressed in t he ooinion Of
t he board on. file in this proceeding, and good cause appearing
therefor,

I T IS HEREBY ORDERED, ADJUDGED .AND DECREED, pursuant
to section 18595 of the Revenue and Taxation Code that- the
action of the Franchise Tax Board on protests toproposed
assessnents _of additional personal | ncone tax against
Kenneth Kk, Tvete and Parilee J. Chase (formerly Parilee J.

Tvete) Jointly In the anounts of $1,364.37 and $2,185.04 for
t he years 1951 and 1952, respectively, agai nst Kenneth K
Tvete | n the amounts of $243.3.80 $3,750.68, $5,107.00 and
$3,952.91 for the years 1953, 1954, 1955 and 1956, respec-
trvely, and_against Parilee J. ase in the anounts of $824.53,
$1,361.97, $1,082.76, $769. 60 and $855.09 for the years. 1953,
‘ 1%51&, 1955, 1956 and 1957b, respectively, be modified |n that
the gross Income 18 to be reconputed’in accordance with the-
opi nion of the board. In all other respects the action of the
Franchi se Tax Board IS sustai ned.

‘ Done at San Francisco , . California, this 17th day
of Mar ch , 1964, by the state Board. of Equallzatl on.

@Q@J G{ fﬁ»&h@ — Chairman

Member

~, Member

_s Member

, Member

Attest: C%—w«/ . , Secretary
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